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I. Introduction
Past decades have seen a substantial increase in the extent to which people with low incomes have been able to borrow. In countries like Canada, low-income people have increasingly borrowed on their credit cards or through payday lenders.
The opportunity to borrow has brought many benefits, ranging from access to capital to start a small business to an increased ability to work through financial emergencies. At the same time, the opportunity to borrow has also increased the number of low-income people who are heavily in debt and have no realistic possibility of repaying what they owe.
A continuing theme of our work, and that of others, has been the failure of insolvency law to keep pace with the new problems faced by low-income debtors. Researchers have suggested that the cost of personal bankruptcy puts it beyond the reach of many of those in need of it, though it has proven difficult to demonstrate conclusively that large numbers of low-income debtors would take advantage of bankruptcy if the price was lower.
In this paper, we analyze another industry -the not-for-profit credit counselling industry -that has grown rapidly in recent years and that offers a different sort of remedy for financial distress.
We begin in Section II with a brief history of the credit counselling industry in Canada and in the US. We show how the industry has evolved from a small set of government-subsidized and community-based not-for-profit groups into an industry that is heavily subsidized by credit suppliers and, for the most part, lacking any significant community connection.
In Section III, we briefly set out the regulatory framework that seems to encompass credit counselling agencies ("CCA"), both for-profit and not-for-profit. We do not, however, reach any conclusions on the application of this framework to Canadian CCA. Instead, we describe the concepts underlying the framework in a coordinated way.
In Section IV, based on a set of "mystery calls" to the largest CCA, we show that most simply have nothing to offer low-income debtors and that most do not do a good job of providing information concerning the alternatives available to them.
Rather than introducing substantive legislative or legal rules to help low-income debtors, the Canadian federal government has chosen instead to promote financial education with its 2010 Task Force on Financial Literacy. In Section V, we briefly analyze the Task Force process, suggesting that it largely overlooked the needs of the poor.
II. A Brief History of the Credit Counselling Industry
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concluded that the CCSMT was a "valuable and useful service". 9 The exchange ended with McKay writing back on May 30, 1968 that Penfold's point was irrelevant as long as CCMST was refusing to help those who had no means to repay their debts. 10 The exchange between McKay and Penfold has remained relevant to this day. We argue below that modern CCA provide little help to those who are unable to enter a debt management plan.
In the fall of 1991, the New Democratic Party government of Bob Rae announced that it was ending its subsidy of the CCA. 11 In the legislature, the Minister of Community and Social Services argued that creditors needed to play a larger role in financing credit counselling. 12 This unexpected announcement forced the CCA to either close or find other sources of funds. The identity of the "other source of funds" rapidly became clear as creditors took the place of the provincial government as the major source of revenue for the CCA. The reliance on funding from creditors should have immediately raised questions about how the CCA were to manage the now increased tension between serving the interests of clients -handling their debts in the most effective way -and serving the interests of its funders -collecting as much as possible on the debts owed. In retrospect, it seems naïve for the Minister to have believed that a major change in funding would not lead to a major change in the character of the CCA.
In 2005, the CCA landscape was greatly altered by the start-up of InCharge Debt Solutions Canada (IDS), then a subsidiary of the Florida-based InCharge Debt Solutions. 13 Following the "new school" US credit counselling model, IDS works with clients almost exclusively over the telephone. By contrast, the Credit Counselling Service of Metropolitan Toronto (which now operates under the name of Credit Canada) runs several centres in the Greater Toronto Area (GTA) where clients can receive in-person counselling if they so choose. IDS operates out of a small office park in suburban Mississauga, in offices well-equipped for telephone counselling but without much space for in-person counselling. In 2006, a second "new school" credit counsellor -Consolidated Credit Counseling Services of Canada (CCCS) -set up operations in the GTA.
14 Where Credit Canada once had the GTA "market" to itself, it now faced two strong competitors who seem heavily focused on setting up and administering debt management plans, relegating other activities to a secondary role. Neither IDS nor CCCS has any visible 9 G. E. Penfold, "Credit Counselling" Globe and Mail (24 May 1968 The Minister also pointed out that cuts to federal funding for social programs made the action necessary. In addition, she hoped that "the federal bankruptcy bill" would mandate creditor contributions. 13 IDS is no longer formally associated with its Florida-based parent. Nonetheless, at least two of its board members are intimately involved with the Florida version of IDS. Moreover, IDS Canada returns 20% of its revenues to IDS Florida in return for using the IDS name and for the initial set-up funds. (2008 IDS Annual report). 14 Based only on the strong similarity between their websites, we speculate that CCCS is related to the American credit counselling agency known by the same name. For the website of the American CCCS, see http://www.consolidatedcredit.org/?t=t8mdsp ; the website of the Canadian CCCS is http://www.consolidatedcredit.ca/?partnerid=1000 . We have been unable, however, to confirm this relationship.
The Credit Counseling Service of Alberta (CCSA) was a not-for-profit organization established in 1997 with funding from the provincial government. The new service was designed to take over the operation of Alberta's Orderly Payment of Debts (OPD) program. The province gradually removed its annual funding and CCSA became self-sufficient, in part by charging for personalized financial counselling.
The most recent development in this industry was a change in the method by which the major banks funded the CCA. Under an agreement administered by the Canadian Bankers Association, the major banks had established a standard "fair share" -a percentage of debtor repayments that the creditors return to the CCA. 20 In the fall of 2009, the creditors decided to determine the percentage that they would return to the CCA on a case-by-case basis.
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The history of credit counselling in the US will be relevant to our legal discussion below and we briefly summarize that history here. 22 In the first half of the twentieth century in the US, forprofit debt-adjusters (also known as debt-poolers) negotiated with a debtor's creditors to reduce the principal owing and, after an agreement had been reached, collected payments from the debtors and passed them on to the creditors. In the 1950s, because of the high fees charged by the debt-adjusters (and other abuses), many states passed laws preventing for-profit firms from providing credit counselling, effectively banned them from the practice.
The state laws did not prevent not-for-profit organizations from providing credit counselling and, encouraged by credit granters, not-for-profit community-based credit counselling began in earnest. This 1950s development set the stage for the 1965 establishment of the Credit Counselling Services of Metropolitan Toronto which followed a similar model. Crucially, this group of American CCA were not focused primarily on developing debt-management plans, although such plans were certainly part of their operations. They provided "information to the public on budgeting, buying practices, and the sound use of consumer credit through the use of films, speakers, and publications" in the words of the Internal Revenue Service ruling that validated their not-for-profit status. 23 The debt-management plans established by these CCA called for the full repayment of the principal owed but also provided for reduction in future interest payments and the elimination of some fees.
Beginning in the 1990s, a new set of not-for-profit CCA took advantage of the opportunities presented by the combination of rapidly increasing consumer debt and the development of modern communication and data processing techniques to move away from local, in-person credit counselling and toward large-scale, telephone "counselling" that was focused primarily on the establishment and administration of debt management plans. The various abuses of these "new school" credit counsellors led to a Congressional inquiry in 2004 and the revocation of the 20 See the discussion of this agreement in the next section. 21 Brenda Bouw, "Banks pull out of national credit counselling donation program; individual system instead that some worry will be more onerous" Canadian Press (26 August 2009). 22 Leslie E Linfield, "Uniform Debt Management Services Act: Regulating Two Related -Yet Distinct -Industries" (2009) Am BankrInst J 50. Our brief history is based primarily on Linfield's vesion of that history. 23 Rev Rul 69-441, 1969-2 CB115. This ruling is discussed further in a later section. ;! not-for-profit status of many of the largest organizations. These developments are discussed in Section III (c) below.
In recent years, a new form of credit counselling, known as "debt-settlement" has become more prominent in the US. Operated on a for-profit basis, debt-settlement firms harken back to the early twentieth century practice of debt-adjusters by seeking to negotiate a reduction in the principal owed by their clients. Importantly, however, this new generation of debt-adjusters did not negotiate with the creditors in advance of repayment. Instead, they instruct their clients to stop making any debt payments in the hope of increasing the willingness of the creditors to negotiate with the debt-settlement companies. Instead of making payments to creditors, the debtors build up savings which are intended to fund a negotiated settlement. The debt settlement firms make no pretense of providing counselling services and, because of their for-profit status, there is no need for them to do so. As with the earlier set of debt-adjusters, abuses have been common. In 2008, the US Better Business Bureau listed "debt negotiation" as one of its Top Ten Scams. Debt settlement companies have arrived in Canada but have not yet become the focus of a great deal of concern.
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The Retreat of Provincial Governments from Debt Advice
At the same time as the not-for-profit credit counselling industry was evolving away from a community-based, provincially-funded social service model toward a creditor-funded business model, provincial governments were backing away from any involvement in providing remedies to people with debt problems. That involvement has taken two forms: (1) administering Orderly Payments of Debts (OPD) programs, first under provincial laws and, after 1966, under Part X of the Bankruptcy and Insolvency Act; and (2) operating debt advice services. Each of these will be discussed in turn.
Orderly Payment of Debts
Part X of the Bankruptcy and Insolvency Act ("BIA") gives provinces the option of administering an OPD program that allows debtors to pay all of their debts over a four year period with future interest limited to 5%. 25 At one time, six provinces -British Columbia, Alberta, Saskatchewan, Manitoba, Nova Scotia and Prince Edward Island -operated OPD programs. British Columbia (in 2002 ), Manitoba (in 1995 and Prince Edward Island (in 2007) have since dropped their OPD programs. Only Alberta, Saskatchewan and Nova Scotia continue to offer OPD programs. 24 The study of debt settlement companies in Canada is beyond the scope of this article. For an example of a Canadian debt settlement company, however, see http://www.ccdr.ca/. 25 R.S.C. 1985, c.B-3; See Jacob Ziegel "The Philosophy and Design of Contemporary Bankruptcy Systems: A Canada-United States Comparison" (1999) 37 (2) at 250 "Part X of the BIA has its genesis in orderly payment of debts legislation adopted in Manitoba during the Depression, and subsequently copied in Alberta. The Supreme Court of Canada held the legislation ultra vires the provinces in a 1960 decision as an encroachment on the federal government's exclusive insolvency jurisdiction. This forced the federal government to introduce legislation of its own, and it did so in 1966 by adding Part X to the BIA. Part X only applies to those provinces that have elected to adopt it; only six provinces have done so. Andrew Dekany, Consumer Debt Counselling in Canada (Osgoode LLM Thesis; 1999) argues at page 34 that the six year gap, between 1960 and 1966, when OPD was unavailable as a debt resolution option "provided an opportunity for the private business sector in Ontario to enter that field." Saskatchewan's Provincial Mediation Board came into existence 80 years ago, with wide-ranging power in relation to debt. Historically, the board dealt predominantly with farm debt, attempting to help people to keep their farms. Currently, the Board's Credit Counselling and Debt Management Services office deals with Section X of the BIA. The bulk of the funding (98%) for the OPD program comes from the Government of Saskatchewan, with the remainder coming from a 15% levy on the creditor. OPD is one of the few ways to deal with student loans before an individual has been out of school long enough (seven years) to have such loans discharged through bankruptcy. Most of the OPD cases handled by the Credit Counselling and Debt Management Services office therefore involve student loans. In 2010-2011, the Credit Counselling and Debt Management Services office served 55 individuals and an additional 26 individuals signed up for OPD.
26
Provincial Debtor Assistance Programs
Provincially-funded and operated debt advice services are even less common. Such services now exist in Nova Scotia and Saskatchewan and formerly existed in British Columbia. The numbers of clients currently served is quite small.
The Saskatchewan Credit Counselling and Debt Management Services program facilitates the negotiation of a debt settlement agreement between debtors and their creditors. The program looks into the claims against the debtors, assesses their ability to pay and attempts to settle the debts with the creditor. The debt counsellor we interviewed told us that she believes that "everyone who walks in the doors needs to be heard" and that she looks at people's best interests and personal situations rather than presuming that OPD is the best way to go. If it makes most sense to work out a budget rather than sign an individual up for the OPD, the debt counsellor said that she would take that approach. Nova Scotia's Debtor Assistance program offers a variety of programs to people who are in debt and experiencing financial difficulties.
27 Individuals can meet with licensed administrators, located throughout the province, who will review their situation and discuss available options.
28
This advice, which includes both budget and debt counselling, is provided free of charge. 29 In 2009-2010, the Debtor Assistance program met with 422 clients; 158 were referred to bankruptcy trustees, 168 were given budget counselling and 96 were classified as considering a consumer proposal.
30
26 Information in this paragraph was provided in a telephone conversation with Debra Moody, debt counsellor for the Government of Saskatchewan (July 28, 2011 31 In addition, with authority conferred by the BC Debtors Assistance Act, the program could stay collections and negotiate with creditors to reduce the interest rates for debtors. Douglas Welbanks, the long-time head of the program, reported that 20-25% of the program's resources were devoted to resolving a wide range of legal disputes arising from financial transactions. Much of the remaining agency resources were used to respond to requests for information (including information concerning help with legal matters) and to deal with requests for OPD. According to Welbanks, 10-15% of clients were enrolled in OPD and 10-15% were advised to seek bankruptcy protection. In general, Debtors Assistance was a source of both information and action on behalf of those who sought its help. Importantly, it was also a place to which other agencies (including legal aid services, family service agencies and bankruptcy trustees) could refer clients who they were unable to help.
Ontario never participated in OPD and never operated a provincial debt advice service. Similarly, Québec never participated in OPD and never operated a provincial debt advice service.
III. The Canadian Legal Framework for the Credit Counselling Industry
While the Canadian credit counselling industry and the corresponding regulatory framework have faced only limited scrutiny, the same cannot be said of their American counterparts. Both the American credit counselling industry (including both not-for-profit credit counsellors and for-profit debt-settlement companies) and the regulatory framework within which it operates have been described in unfavorable terms by a number of commentators:
Critics charge that credit-counseling agencies now provide no social utility and operate simply as deceptive debt collectors on behalf of creditors. Many critics also allege illegal financial improprieties related to the agencies' required use of nonprofit status. Due to the exemption of nonprofits from debt-adjuster laws, this industry remains largely unregulated. Nevertheless, the FTC [Federal Trade Commission] and state attorneys general (AGs) have pursued many enforcement actions against credit-counseling agencies for violations of state and federal consumer-protection laws. Mark Everson, in a press release announcing the revocation of the charitable status of 41 not-forprofit CCA representing more than 40 percent of industry revenues wrote:
Over a period of years, tax-exempt credit counseling became a big business dominated by bad actors. Our examinations substantiated that these organizations have not been operating for the public good and don't deserve tax-exempt status. They have poisoned an entire sector of the charitable community.
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As in the American situation, Canadian legislation was not designed with reference to the current credit counselling industry or potential consumer protection issues that arise as consumers interact with the industry in increasingly large numbers. Nonetheless, various overlapping strands of provincial and federal regulation may be used to address potential problems with the industry -within certain limits.
To the extent that legal concepts of general application from federal and provincial law -such as misrepresentation or breach of fiduciary duty -may apply, they require litigation to be initiated by a consumer of credit counselling services. The usual limits of litigation exist in this situation: lack of resources, knowledge and an organized group of debtors to move forward with the claims. It is notable that as a response to such limits, a number of American class actions have been initiated and settled, but to our knowledge no such action has been undertaken in Canada. While Canadian regulators, including the Canada Revenue Agency and the Competition Bureau have an ability to monitor the industry and take action. it is unclear whether the not-forprofit credit counselling industry is on the radar of either regulator. Note that the industry was not on the radar of the IRS until the 2004 Congressional hearings focused on the industry.
In this section, we briefly set out the regulatory framework that may touch on CCA. First we consider two concepts of more general application from tort and contract law: misrepresentation and breach of fiduciary duty. Next, we consider the use of "not-for-profit status" as provided for under the Income Tax Act. Last, we consider the regulation of CCA as collection agencies. We do not reach any conclusions on the application of these various concepts to Canadian CCA currently in operation, but instead describe the concepts in a coordinated way with a view to beginning to outline the existing framework for the regulation of the credit counselling industry. In doing so, we draw from the American regulatory experience. The goal for this exercise is to provide context for ongoing assessments of both the industry and the ability of the existing regulatory framework to deal with potential problems within the industry.
a. Misrepresentation i. Competition Act
In conjunction with provincial consumer protection legislation, Part VI of the Competition Act 34 prohibits businesses from making false representations. The term "misleading advertising" describes a situation in which "a claim about a product or service is materially false or misleading, in an attempt to persuade the consumer to buy it." 35 To date, we are not aware of any actions against CCA on the basis of the Competition Act or similar provincial consumer protection legislation. In contrast, on the basis of similar legislation, actions have been settled or litigated in the United States for false and misleading representations by CCA on the following issues:
i.
up-front fees; ii.
the implications of a debt management plan ("DMP") for a debtor's credit rating; iii.
the debts that are covered by a DMP; iv.
that the CCA teaches consumers how to handle credit and finance in the future; and v.
that the CCA is a not-for-profit entity.
For example, the case of Alyssa Polacsek et al v Debticated Consumer Counseling Inc et al
36 involved a settlement stemming from allegations that not-for-profit tax-exempt CCA brought DMP business into a for-profit business, thereby generating "private benefits" in violation of the CCA's tax-exempt statuses. 37 Without tax-exempt status, the CCA were found to infringe the Credit Repair Organizations Act by obtaining fees prior to providing services and by neglecting to afford necessary disclosures, "contract language" and rights to withdraw mandated by the Act. 38 It is important to note that pursuant to United Cancer Council v Commissioner of Internal Revenue, the Internal Revenue Service ("IRS") may revoke the not-for-profit status from not-forprofit organizations whose earnings inure to a private party. 43 Both cases involved CCA that charged monthly service fees in excess of 7%. One entity -Debt Free -charged a one-time "set-up" fee that was not distributed to creditors and charged other illegal fees, including a monthly fee for "funds handling", a fee for "credit education", and an "administrative fee of $20.00 for failed electronic debits". 44 In an example involving a debt-settlement company, in State of Texas v CSA-Credit Solutions of Am Inc, the Texas Attorney General alleged that more than 80% of the debts serviced by a CCA were not settled. 45 A final example, also involving a for-profit debt settlement firm, comes from an action filed by the New York Attorney General against Nationwide Asset Services Inc (NAS), where the court found that NAS customers were promised a 25 to 40 per cent reduction in their outstanding debt, which did not materialize. Customers experienced both harassment from creditors and the destruction of their credit ratings.
46 NAS was ordered to pay restitution to 180 consumers who completed the program but paid more in "fees and settlements" than the amount of their debts. 
ii. Provincial Consumer Protection Legislation
Provincial consumer protection laws govern all sectors of commercial activity. 48 Insofar as credit counselling services are considered commercial activity, or the entities offering these services are considered merchants, credit counselling is subject to the provincial laws governing commercial activity. 49 While provincial consumer protection legislation varies from province to province, the provisions applicable to CCA are similar and govern similar representations to those noted above as running counter to the section VI of the Competition Act. In particular, the provincial legislation would be applicable to CCA inducing debtors to enter into contracts for the purchase of DMPs for the purported purpose of reducing their debts, improving their credit rating and providing them with credit counselling if such services do not occur. Promotional materials, and in the case of not-for-profit CCA, Canada Revenue Agency filings assert that CCA will offer budget counselling and teach consumers about finances and how to handle debts. If instead CCA enroll most of their clients in DMPs and their dealing with consumers consist of describing the DMPs and inducing consumers to enroll in such plans, this could be considered a misrepresentation under provincial consumer protection legislation.
b. Fiduciary Duty
Organizations have a fiduciary duty towards their stakeholders. The fiduciary principle is a natural law principle that has become a part of the Anglo-American legal tradition. The classic statement by Professor A.W. Scott explains the principle as follows: "A fiduciary is a person who undertakes to act in the interests of another person." 51 In most fiduciary relationships, "the fiduciary is afforded control over some aspect of the life or property of another (the beneficiary) with the expectation that the fiduciary will exercise that control for the benefit of the beneficiary." 52 This principle underlies the duties of loyalty, good faith and care that apply to corporate directors and officers. 53 The concept is embedded through the provincial and federal corporate law statutes in a similar fashion.
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A significant feature of the legal landscape surrounding not-for-profit CCA in Canada is the relationship between the so-called "big five" banks in Canada and the CCA. As noted above, the Canadian Bankers Association (the "CBA") had, until 2009, managed a "unified donation" policy, agreed to by each of the five banks, where each of the banks "donated" 22% of the amount the CCA collected for them back to the CCA. The CBA has made clear to us that they 48 . (1) Every director and officer of a corporation in exercising their powers and discharging their duties shall (a) act honestly and in good faith with a view to the best interests of the corporation.)
will not release the details of this policy. Beginning in November, 2009 the CBA indicated that individual banks now make their own arrangements with individual CCA, arrangements that were described to us as generally quite similar to the previous "unified donation" policy. The CBA acknowledged that they had repealed the unified policy as they were concerned that the CCA had moved away from a counselling function. 55 However, the CBA continues to provide a link to the two main umbrella organizations that represent various Canadian CCA on their web site and informs debtors of the services that the CBA believes are offered by the CCA. 56 This, among other factors, could possibly change the traditional debtor/creditor relationship to one where there is a fiduciary duty between the bank and the debtor who consults a CCA.
A bank/debtor fiduciary duty in Canada only arises, however, under very special circumstances.
57 Given the banks' support of the CCA and encouragement of debtors to use the services, it could be argued that there are special circumstances that lead debtors to place their trust and confidence in the banks and to rely on their endorsement of the CCA.
The funding structure of not-for-profit CCA arguably contributes to making this a legal grey area.
58 Not only is there the potential for a fiduciary duty to arise as a result of the banks' relationships with the CCA but this relationship may give rise to disclosure requirements under provincial consumer protection legislation. Specifically, if the issue is to ascertain whether the organization offering the counselling service obtains part of its funding through a third-party creditor to whom the debtor is to make payments is (or is not) an "important fact" within the meaning of the provincial consumer protection legislation, discussed above, this must always be disclosed to the consumer (even if this does not affect the amount of debt to be repaid by the individual). any proprietor, member, shareholder, trustee or settlor, 62 and more than 50% of its directors, trustees, officers or like officials deal with each other and with each of the other directors, trustees, officers or officials at arm's length.
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A sampling of the T3010 filings of not-for-profit CCA across Canada reveals that some have reported their primary charitable purpose as providing family and crisis counselling, and financial counselling, 64 while others also list debt management. 65 Other CCA list education and debt management counselling as a primary purpose, 66 and still others indicate that they help families end financial crises and solve money management problems through education, providing financial and credit related educational programs to its members, budget and credit counselling services, as well as debt management. 67 To the extent that not-for-profit CCA do not in fact have these activities as their primary purpose, their not-for-profit status under the Income Tax Act 68 might be questioned. Under section 188.1(1), 69 a registered charity that is a private foundation (or is not private but the business it carries on is not related to the business of the charity) will be liable to a 5% penalty of its annual gross revenue from any business that it carries in that taxation year. Section 188.1(2) states that the penalty increases for repeat offenders.
70 Furthermore, a charitable foundation that has acquired control of a corporation (if more than 50% of the corporation's issued share capital, having full voting rights under all 62 Ibid, s 149.1(b). 63 
circumstances, belongs to the foundation, or to the foundation and persons with whom the foundation does not deal at arm's length), 71 the foundation is liable to 5% penalty of all dividends it received from that corporation in that particular taxation year.
72
As is the case in Canada, and as discussed in Section II, one group of CCA in the United States has for many years been designated as tax exempt primarily because of their educational purpose. 73 There has been substantial litigation and regulatory intervention in this context in the United States that may be considered by the Canada Revenue Agency in evaluating the not-forprofit status of the Canadian CCA.
In 1969, a significant ruling rendered by IRS set the groundwork for CCA in the United Status to operate with not-for-profit status. The IRS determined that the credit counselling organization in question "was formed to reduce the incidence of personal bankruptcy by informing the public on personal money management by assisting low-income individuals and families who have financial problems." 74 In that case, the primary purpose was educational in nature, even though debt management was part of its activities. 75 In the wake of that ruling, the number of CCA that obtained tax-exempt status increased until a series of development in the early 2000s.
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By 2002, there was a perception that abuses by CCA were increasing. A Congressional subcommittee issued a scathing report in 2004, highlighting the practices of not-for-profit CCA that had caused considerable harm to consumers and seemed to contravene provisions of their status as tax-exempt organizations. 77 At that point, the IRS began scrutinizing agencies more closely. 78 In addition to revoking the not-for-profit status of some agencies, the IRS held off on issuing tax-exempt status to several organizations on the basis that there was too much emphasis on DMPs (in the wake of the Congressional report, just three of 110 agencies that applied for tax-exempt status received it).
79
Further, American case law considering tax-exempt status has addressed concerns about relationship of the CCA with creditors and their loyalty to them, to the detriment of debtors.
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For example, in Credit Counseling Ctrs, Inc v City of South Portland, the Maine Supreme Judicial Court determined that the magnitude of profits generated by a CCA for creditors suggested that its business was not "conducted exclusively for benevolent and charitable 71 Ibid, s 149.1(12). 72 Ibid, s 188.1(3).
73
Supra, note 33. In this section we rely heavily on Kerridge and Davis' work. While Kerridge and Davis focus on the question whether CCA can take on the function of for-profit debt-settlement firms, they consider broader questions about the role of not-for-profit CCA. We draw on this aspect of their work. 74 purposes", or that the revenue it produced was not "purely incidental to a dominant purpose that is benevolent and charitable." 81 In the Pension Protection Act of 2006, 82 the U.S. Congress enacted Section 501(q) which complements IRS requirements by imposing the following additional requirements on credit counselling organizations claiming tax-exempt status : "[t]he organization provides credit counseling services tailored to the specific needs and circumstances of the consumer"; 83 "[t]he organization provides services for the purpose of improving a consumer's credit record, credit history, or credit rating only to the extent that such services are incidental to providing credit counseling services and does not charge any separately stated fee for any such services organization"; 84 [t]he organization establishes and implements a fee policy to require that any fees charged to a consumer for its services are reasonable…"; 85 " [t] he organization at all times has a board of directors or other governing body…that is controlled by persons who represent the broad interests of the public…"; 86 and "[t]he organization receives no amount for providing referrals to others for debt management plan services, and pays no amount to others for obtaining referrals of consumers."
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In Solution Plus, Inc v Commissioner, the Court held that Solution Plus was mainly formed to sell DMPs. 88 Although the agency claimed that its primary purpose was educational and DMPs would only comprise a small amount of its services and profits, the Court held that the documents provided by the company itself suggested otherwise and ruled in favour of the IRS. 89 The Court concluded that the primary activity of Solution Plus was not solely educational or for charitable purposes and that it did not function as an organization with exclusively charitable goals. 90 This decision was based on the finding that the "primary activity would be to provide DMPs to the general public for a fee that it hopes to collect from its customers and from its customers' creditors." 91 In the case Better Business Bureau v United States, the U.S. Supreme Court ruled that "the presence of a single non-educational purpose, if substantial in nature, will destroy the exemption regardless of the number or importance of truly educational purposes".
92 Selling DMPs does not serve an educational function and the IRS has noted that both courts and the IRS have not found the provision of debt resolution services to constitute a charitable undertaking.
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The American case law has thus established that the foremost question is whether debt resolution services comprise an integral part of an agency's activities. 94 The key issue is whether a "non- 
charitable activity is an integral part of an exempt purpose is thus a test of necessity: could the exempt objective be accomplished only by the activity in question?" 95 The role that the IRS has taken in reviewing the activities of not-for-profit and for-profit CCA and the corresponding tests that have developed through case law for assessing the function and activities of CCA in the United States, provide useful precedents for a more activist role for the CRA with respect to the regulation of CCA in Canada. An audit of the extent to which Canadian CCA comply with their primary charitable status is needed. Based on the American jurisprudence the following questions could serve as a starting point as part of such an audit: a.
What is the relationship and loyalty of CCA to creditors as demonstrated by the funding model of the CCA?;
b.
To what extent do debt resolution services comprise an integral part of the services of the CCA?;
c.
To what extent are the primary activities of the CCA commercial versus educational?; and
To what extent are the services provided by the CCA geared to the specific needs of individual consumers and benefit the consumer -for example, in the form of a better credit record?
d. Credit Counselling Agencies as Collection Agencies
Most provincial legislation, and the case law interpreting it, defines CCA as collection agencies.
The result is that they are subject to the same provincial regulation as collection agencies. L'union des Consummateurs notes: "The jurisprudence ... has established that enterprises which manage a consumer's debt repayment to his creditors, whether private businesses or not-forprofits, must be considered equivalent to collection agencies." 96 In Ontario, the Collection Agencies Act 97 governs the licensing and activities of collection agencies. Knowing contravention of one or more provisions of this statute is considered a provincial offence.
An example of how the Collection Agencies Act has been used to regulate the activities of a CCA can be found in an Ontario case decided in 2004. In that case, Renew Credit Services Canada Inc. (Renew) was accused of having engaged in debt collection without a license. The Ontario trial court held that an enterprise, whether for profit or not, that assisted a consumer in the management of his debts is considered a collection agency and accordingly must register as such pursuant to the provisions of the Collection Agencies Act. 98 In the client agreement, the client authorizes Renew to "assist in the arrangement and proposal of an acceptable repayment plan of the Client's debts to their creditors". In its explanatory instruction manual to clients, Renew advises: "Upon retaining our services you have given us control of your financial and credit affairs and you are not allowed to conduct any discussions or make any payment arrangements, orally or in writing without our authorization. We will handle everything on your behalf".
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The Court went on to hold that:
Therefore it is obvious, based on its own published material, that Renew arranges for payment of money owing to another person, as set out in the definition of "collection agency" in the Act, and instructs its clients to advise creditors to contact Renew to discuss debtors' payment arrangements. … I therefore conclude that the true object of the Act and intent of the Legislature is to protect debtors by requiring that all those who deal with them register in order that the Registrar may ascertain which, if any, parts of the legislation may apply.
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The defendants, Renew Credit Services Canada Inc., Todd Alexander Gnish and Sherri Graham, were subsequently convicted for not being registered as a collection agency, and were at the same time convicted of three other related offenses. The Court held that:
The Collection Agencies Act in section 4(1) states "no person shall carry on the business of a collection agency or act as a collector unless the person is registered by the Registrar under this Act." Section 29 of this Act states, "that a statement as to, (a) the registration or non-registration 99 Ontario v Gnish, ibid at para 6. 100 Ontario v Gnish, ibid at paras 7, 52. 101 R v Renew Credit Services Canada Inc, 2005 ONCJ 524, 2005 . 102 Ibid at para 5.
of any person; purporting to be certified by the Director is, without proof of the office or signature of the Director, admissible in evidence as proof, in the absence of evidence to the contrary, of the facts stated therein."
It is clear from the evidence that the defendants should have been registered, and they were, not as confirmed by exhibits 10, 11, and 12. No evidence was presented to the contrary.
I therefore find that the Crown has proven the elements of this offence beyond a reasonable doubt and I find the defendants guilty of this charge before this Court, and convictions are registered.
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The limits on collection activity just described do not apply, however, to a person employed by a member agency of the Ontario Association of Not-For-Profit Credit Counselling Services (see Appendix).
The Ontario law is similar to the American legislation, which places strict regulatory standards on collection agencies' practices but exempts not-for-profit organizations from such prohibitions. 104 These exemptions have been pointed to by a number of commentators as paving the way for the ills of the not-for-profit credit counselling industry in the United States.
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e. Conclusions
Our review of the existing regulatory framework for the credit counselling industry in Canada suggests that regulation exists but is decentralized and underutilized. We identify four possible grounds that might justify further investigation by regulatory agencies:
• misrepresentation • breach of fiduciary duty • violation of the rules that not-for-profit organizations must follow
• violation of the rules governing collection agencies Reliance on individual debtors or their lawyers to initiate a class action if there is in fact a breach of fiduciary duty, misrepresentation or a violation of the Collection Agencies Act on the part of CCA is unlikely to be effective as the only regulatory vehicle in the Canadian context. 106 The American experience suggests instead that regulator-initiated activity may be a more useful method of monitoring of CCA practices. If the Competition Bureau and the Canada Revenue Agency are able to monitor the industry for misrepresentation and to ensure that the not-forprofit CCA stay true to their primary charitable purposes, this would be an important method of ensuring that CCA do not become a consumer protection problem.
In addition, legislation aimed specifically at regulating the credit counselling industry (for-profit and not-for-profit) may be considered. One model is the American National Conference of Commissioners on Uniform State Laws (NCCUSL) Uniform Debt-Management Services Act (UDMSA). Once registered, the UDMSA imposes four "pillars" on both not-for-profit and forprofit CCA:
(1) safeguarding the debtor's money; (2) disclosing the credit counselor's relationship with and payment by creditors; (3) requiring adequate financial education; and, (4) requiring credit counselors to determine that a [debt-management plan] is suitable for the debtor before enrolling the debtor in [the plan]. 107 Only a small number of American states have adopted the UDMSA to date; nonetheless, the legislation and its practical application may be worth considering as Canadian work on regulating the industry moves forward.
III. Mystery Calls to Credit Counselling Agencies
To gain insight into what services are actually available to debtors seeking help from CCA, we have used "mystery shoppers" to conduct a study of the services offered by CCA. While this study is still on-going, we report here on the general methods that we have adopted and on a selected set of results.
"Mystery shopping" is commonly used in marketing research as a way to understand how customers are being treated by retail service industries. 108 The method has also been used by
regulatory agencies (including the UK Financial Service Authority and the Financial Consumers Agency of Canada) to assess the quality of services received by clients of financial service organizations.
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In essence, the idea is to train research assistants to present standardized scenarios to one or more organizations and then to assess the responses of the organizations to the scenarios. The scenarios are generally designed to imply an outcome that designers believe should result and the question is whether the interaction with the organization leads to that outcome. For example, in a study of triage health services by Moriarity, McCloud and Dowell, one of the scenarios involved "a male patient with a past history of rheumatic fever calling about a sore throat" and the proper outcome was thought to be a referral to a medical practitioner. 110 Three other "simulated patients" were used in the Moriarity, McCloud and Dowell study.
Our idea was to use simulated debtors to assess the advice given by CCA. Each scenario involved a debtor whose best course of action, in our opinion, would be to file for bankruptcy (or perhaps a consumer proposal). Our interest was therefore in whether this course of action was recommended. In light of the claim by CCA that they provide counselling services to their clients, a secondary interest was to ascertain the extent to which counselling was actually provided to the simulated debtors.
After receiving ethics clearance from the Research Ethics Boards of our respective universities, we developed four scenarios and trained several research assistants to be simulated debtors. The research assistants then called various CCA, including several of the largest not-for-profit CCA, recording each call. 111 The calls reported on in this section are a sample of the 30 calls we conducted thus far; we will report on the full set of calls in a forthcoming article.
One simulated debtor, named "Nora", had some equity in her home but had expenses that were consistently above her income, leading to continued borrowing from a line of credit. The balance on the line of credit was $19,000 and growing year by year. No other debts existed.
One call by Nora, to one of the "big three" CCA, lasted only 5 minutes and 31 seconds. Given Nora's simulated income and debt profile, the counsellor quickly ascertained that the monthly payment would be just over $400 per month for three and a half years. She then asked Nora if she could afford to make such a payment; Nora said "no". The counsellor then said that the only options available to Nora would be a consumer proposal or a personal bankruptcy, suggested that Nora look up a local bankruptcy trustee in the Yellow Pages and ended the call. Another of the calls by Nora, to another of "big three", was far longer, lasting almost an hour. After carefully going through Nora's income and expenses, the counsellor suggested that the payment required to pay off her debts would be about $550 per month for 48 months; such a payment would require that her budget be cut by $1,300 per month, an unlikely possibility. The counsellor then told Nora that "her program" (i.e., the debt management plan) was not a good option.
I'm not sure that our program is the most appropriate program for you. You do have equity in the property and if we were to try and send out a proposal to [the bank] asking them to stop charging interest and to accept a payment over approximately four years, they may question why you need a program like ours if there's an ability to make the payments … That's the creditors, not credit counselling.
To her credit, the counsellor spent about fifteen minutes going through Nora's budget after ascertaining that the DMP would not be appropriate and suggested reductions in her spending that would make her expenses, not including her existing debt payments, equal to her income.
One call from a simulated low-income debtor named "Brittany" actually involved a mistake by the research assistant. The profile was supposed to involve a lone parent with a disability and about a monthly income of about $2,300 from two disability programs. However, the research assistant forgot to mention one of the two sources of income -a monthly $900 paymentwhen she called a CCA located in the Greater Toronto Area. The counsellor assumed, without being told, that the income was from the Ontario Disability Support Program (ODSP) and told Brittany that there was a statute of limitations of two years on unsecured debt in Ontario. If Brittany was to make no payments for two years, and if she referred all calls to the agency, the debt would "vanish". 112 In return for handling those calls, the agency said there would be a charge of $240 per month, presumably to be paid from the Brittany's already inadequate income of $1,400 per month. Brittany's experience suggests that, as was true in 1967 for the Credit Counselling Service of Metropolitan Toronto, those unable to make large enough payments to support a debt management plan are not well served, if they are served at all.
113
A second question that we tried to address with our mystery shoppers was whether the counselling was intended to help the debtor or to sell debt management debt plans. The former is suggested by Nora's call in which the counsellor spent time advising her on her budget after determining that a DMP was not a good idea. Alternatively, pushing for draconian and unsustainable budget cuts would imply that the purpose of the suggestions was to sell the DMP. There is a middle ground, of course, in which reasonable reductions in expenses lead to a budget that allows for the required DMP payments.
112 Each of the Canadian provinces has a Limitations Act. In Ontario, the Limitations Act, 2002, provides a basic 2 year limitation period. This means that lenders must act promptly with respect to claims or potential claims against borrowers. However, the limitation period can be renewed quite easily by any range of acts or events including part payment of a debt or any sort of acknowledgement of the debt. 113 An aside: "Brittany" used her own phone to make the calls and, in the ensuing months, received weekly calls from this agency inquiring about her willingness to sign up for debt management plans of varying composition. The calls ended only after "Brittany" began strenuously objecting to their continuation. Where Nora's call illustrates the first possibility, some of the other calls implied the second. For example, used Brittany's simulated debt profile, another research assistant called an organization set up by one of the "big three" in Montreal to try to tap the Francophone market. This research assistant presented herself with both disability payments, totaling $2,300 per month.
The counselor first collected the usual income and expenditure information, looking for very precise information about the debts. There was not much scope for reducing Brittany's expenditures but the counsellor was able to create an acceptable budget by proposing draconian cuts (eliminating almost all discretionary expenditures). If that happened, the counsellor said there was room to pay about $690 a month for four years and thus clear the debts.
No mention was made of any other method (such as personal bankruptcy or a consumer proposal) of resolving the debt. Brittany was told that the agency would charge a $50 set-up fee plus 10% of each month's $690. No mention was made of the creditors paying the agency for its services.
114 While the counsellor efficiently and pleasantly did the budget adjustment and figured out the DMP, no actual "counselling" was done.
All the income and expenditure profiles used in this part of the project were ones that could maintain a DMP only with severe budget cuts. Moreover, the profiles were designed so that personal bankruptcy or a consumer proposal should have been a viable option.
Our overall impression is that the "counselling" sessions consist primarily of creating a budget that will satisfy the creditors and thus make the debtor able, at least in principle, to undertake a debt management plan. That is, the counselling is ancillary to the sale of a DMP. The extent to which other options were explored varied from no mention at all (as in the case of Brittany's call to the Montreal agency) to a reasonably careful explanation of the alternatives. The modal treatment was a brief mention of personal bankruptcy accompanied by the statement that "we don't do bankruptcies" or "you don't want to do that, do you?" Consumer proposals were almost never mentioned.
We also asked a colleague in the United Kingdom to arrange a series of calls, using a common simulated profile, to the UK equivalents of the Canadian CCA (one not-for-profit service and three for-profit agencies). In addition, a call was made to the National Debtline, a not-for-profit organization funded partly by the government and partly by the private sector. The common profile was of a single male with a £7,000 credit card balance and a £9,000 bank loan. This hypothetical debtor worked in London, earning an after-tax monthly income of £1,900, and lived in Brighton.
In all cases, the pattern of the calls was similar to that observed in the Canadian calls, starting with the collection of detailed information about the caller's monthly income and expenditures. Nonetheless, the organizations differed in terms of details asked and information given, and how the debt management schemes were explained. Only three (two of the three private agencies and the National Debtline) advised that bankruptcy was an option, in addition to a voluntary debt management plan. Only one, the National Debtline, discussed costs and benefits of bankruptcy and advised the caller on how to get more information about it. Only the National Debtline counsellor advised the caller to be sure that his bank account was at a different institution to where his debts were held-and why.
The quality of counsellors varied across agencies in terms of the clarity of their explanations and the breadth of the information they provided. All reviewed debts and expenditures; all discussed debt management plans and the associated process of repayment; all notified the debtor that creditors do not have to accept offers of repayment (e.g., a DMP). But not all explained that such plans are voluntary; that is, even if the repayment plan is accepted, the agreement is not legally binding and the creditors can continue to pursue their legal options. The counsellors explicitly indicated that the creditors would require minimum repayments of between £100 -£200 per month for an Individual Voluntary Agreement (IVA) or for the UK equivalent of a Canadian DMP, whereas the caller indicated he had only about £80 available after his expenditures.
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Only two counsellors told the debtor that there were expenditure guidelines in terms of what creditors would accept as a budget for debt management plans-guidelines which the caller was nowhere near meeting.
Only one of the counsellors, from a for-profit agency, was explicit in stating that the caller needed to re-examine his priorities, remarking: "I recommend you look at your expensescurrently social over paying debts. You have to make a decision about what's important: Is it repaying your debt or your social life?" One counsellor to whom the caller was referred did not clearly state that the budget she was trying to construct with the caller was not based on his current expenditures, but was one that he needed to adopt in order to reduce his expenses so that she could negotiate a debt management plan with the creditors. She sounded frustrated with his unwillingness to accept the guidelines for the expenses she proposed. The caller needed to request clarification a few times and was pressured by her to agree to budget guidelines that he was not comfortable with.
Only the National Debtline counsellor explained clearly that debt management plan was a voluntary agreement that the caller could negotiate on his own rather than using an agency; she suggested that he go online and complete budget forms available there, identify how much extra income he had to pay down debt monthly, and use sample letters to creditors to make his offer of payment, including letter, budget and a payment. The counsellor explained to him that there are agencies that will do this part of the negotiation on his behalf (if he so chose), but in all cases, the result would be a voluntary agreement that has no legal standing, and he might still be taken to court by creditors. She advised him how to handle that as well. She also advised that he request 115 An Individual Voluntary Agreement is a formal debt resolution mechanism that is similar in many ways to a Canadian consumer proposal. Under an IVA, a payment plan, usually lasting five years, is designed by a paid administrator. Debts remaining after five years can be discharged. that all future correspondence between himself and creditors be in writing and that he not engage in telephone negotiations. Additionally, this was the only counsellor to really discuss bankruptcy as a credible option. She explained clearly why bankruptcy was an option and explained the costs and problems that could be associated with filing for bankruptcy.
The main lesson that we take from the UK calls is that having a source of advice (here, the National Debtline) that has no financial stake in the outcome of the call is quite important. The advice given is different and almost certainly more appropriate.
V.
The Task Force on Financial Literacy and the (non)role of the CCA.
In March of 2011, the Task Force on Financial Literacy (TFFL) released its final report, Canadians and Their Money. 116 The report focused almost exclusively on ways to improve the financial literacy of Canadians by increasing the scope of financial education in the schools and in the workplace.
117 A strong secondary emphasis was to improve the information that is available to Canadians by creating a comprehensive website devoted to financial matters and undertaking a broad "public awareness" campaign.
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Australia, New Zealand, the United Kingdom and the United States all developed similar national strategies related to financial literacy before the Canadian Task Force was even appointed.
119 While all of the resulting national strategies focus rather narrowly on the ways in which financial education and information can improve financial literacy, there is a crucial difference between Canada and the other countries, especially Australia, New Zealand and the United Kingdom. Unlike Canada, these countries all make publicly-funded, low-cost and impartial advice available and all have stronger, more cohesive systems for regulating the financial services industry. Canada has no analogue to the publicly-funded advice services in Australia, New Zealand and the United Kingdom. Moreover, Canadian regulation of retail financial service suppliers is weak and fragmented across federal and provincial jurisdictions. Now that the United States (which also lacks low-cost impartial financial advice) has established 120 Canada has one of the weakest regulatory regimes among developed countries.
The TFFL Recommendations
Privileging financial education and information
The TFFL report clearly privileges the expansion of financial education as the preferred method to improve financial literacy. The importance that the TFFL attaches to financial education is evident throughout its final report. Indeed, it often seems as if the Task Force believes that financial education is a necessary and sufficient cause of financial literacy. Unfortunately, the causal link between financial education and financial literacy is not at all clear. In her TFFL background report, Yoong writes: "no strong consensus exists about the general effectiveness of financial education programs." 121 Missing from the TFFL final report is any serious consideration of making low-cost impartial advice available to Canadians. Apart from recommending that the federal government "invest in the capacity of the voluntary sector to offer financial information, learning and guidance to Canadians", 122 the report is silent on this issue. The current situation is that such advice is available only from a small number of community-based organizations who serve particular local communities.
Lack of Attention to the Specific Needs of the Poor
For the poor, the TFFL recommendations are punishingly inadequate. Buckland, in his excellent background report for the Task Force on the financial literacy needs of people with low-income, emphasizes that "financial literacy needs vary across the population." 123 The implications of this variation were lost on the Task Force, however, and none of Buckland's recommendations appear in the final report.
Overall, the TFFL recommendations are weak and self-serving. A Task Force dominated by financial service providers and financial educators has recommended little action by the financial services industry and the expansion of government funding for the services of financial educators.
Where are the Credit Counselling Agencies in the TFFL Report?
The credit counselling industry is barely visible in the various reports issued by the TFFL. This is surprising for at least two reasons. First, the executive director of one of the largest and oldest Canadian CCA was a member of the Task Force; there was thus no lack of opportunity to bring the potential contributions of the CCA to the attention of the Task Force. Second, based on its view of itself, the credit counselling industry is a major source of financial education and a potential leader in any effort to improve financial literacy.
As an example of latter point of view, the submission to the TFFL by Henrietta Ross, the Chief Executive Officer of the Canadian Association of Credit Counselling Services ("CACCS", one of the three umbrella organizations formed by Canadian CCA) argues that there is a clear "fit" between the CCA and efforts to promote financial literacy. 124 Our enthusiasm [for financial literacy] stems from our historical grassroots advocacy for healthy personal finances as being essential for Canadians, coupled with our deep and unique expertise in providing financial literacy training and education. Specializing in the field of financial literacy is our core competency.
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Later, Ross claims that the CACCS has been "providing personal financial education to thousands of Canadians and personal financial practitioners" 126 and recommends that the TFFL "outsource the provision and delivery of financial literacy services and the important "hands-on" training to CACCS and its network" .
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Credit Counselling Canada ("CCC") competes with CACCS as one of the umbrella organizations for not-for-profit CCA. Together with its member agencies, it also claims a focus on financial education: 128 Our collective approach within CCC to financial literacy and the needs of Canadians comes from many years of providing financial education on many fronts. There are few associations like CCC that have the scope of experience with Canadians across the country, from all walks of life.
And, like CACCS, it believes that it should be in the vanguard of efforts to improve financial literacy.
Credit Counselling Canada (whether through the association or through various members) must be involved in any development in a National Strategy implementation on financial literacy.
Coupled with the T3010 declarations concerning the educational goals of the CCA, the picture is one of a set of not-for-profit organizations aimed at helping all Canadians deal with debt problems and helping them learn to better handle their personal finances.
But, as our mystery calls suggest, the nature of the "training and education" is uncertain. The CACCS submission mentions the "260 counselling minutes" that are provided during the typical 48-month DMP suggesting that the counselling occurs in the context of the DMP. 130 But there are also claims about thousands of people who "were provided telephone consultation", "attended preventative educational programs" or "received service outreach and delivery touch points".
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The individual submissions of the CCA are largely about financial education and their long experience in providing it. Some, like Credit Counselling Services of Atlantic Canada , a CCC member, promote their own educational outreach efforts without mentioning their links to creditors or their focus on DMPS.
132 Others present a more balanced point of view. The Credit Counselling Society of BC, another CCC member, writes:
133 Not-for-profit credit counselling organizations have a mandate to educate consumers and provide solutions that will allow people to regain financial stability. However, many consumers are not aware that no /low cost credit counselling services are available to them, not only as an alternative to bankruptcy, but also for information, guidance and support as they try to get their finances back on track. Funding for our education and counselling services and programs is provided in large part by the credit granting community and creditors place tremendous value on how we are able to assist consumers.
The Task Force seems to have ignored both the CCA claims to expertise and their offers to take over Canadian financial literacy efforts. The TFFL final report barely mentions the credit counselling industry in any of its reports. The industry is mentioned in two paragraphs of the final report with a cryptic recommendation that "Canadians must be better informed about the services offered by CCA and the differences between the not-for-profit and for-profit agencies involved."
134 After studying this industry for some time, we are uncertain about these services and differences. The only other mention of the industry is as a "stakeholder" in financial literacy efforts. 
VI. Conclusion
The credit counselling industry in Canada consists of a variety of businesses, both for-profit and not-for-profit, whose fundamental activity is setting up arrangements that allow debtors to repay some of their debts -mainly credit card debts -at lower post-arrangement interest rates than they would otherwise face. The CCA make the arrangement, the debtors make a single monthly payment to the CCA and the CCA divides up the debtor's payment among the creditors. In return for their work, the CCA are paid by both the creditors and the debtors. From the creditors, they receive a percentage of whatever the debtors' pay to the creditors, generally on the order of 20%. From the debtors, they ask for about 10% of the monthly payment made to the creditors.
The "credit counselling" component of the industry is always secondary to the establishment of DMPs but, even then, is sometimes almost non-existent. While some CCA will provide free advice to debtors, most limit their counselling to the budgeting that is necessary to establish and maintain a debt management plan. Some have facilities where debtors can interact face-to-face with staff but most now do their business entirely over the telephone and internet.
Over time, the nature of the industry has changed dramatically. In its early years, the CCA were community-based, government-funded not-for-profits. In recent years, they have become freefloating enterprises, needing only a call center and a website to carry on their work with debtors. Competition has intensified, especially in the Greater Toronto Area, but also across Canada through the internet. The competition has led to advertising expenditures in the millions of dollars for the larger CCA.
In this article, we have traced the history of the industry, suggested avenues through which regulators could ascertain whether better regulation was needed, and reported on a number of "mystery calls" to CCA. The regulatory framework within which CCA function could be used in a variety of ways to explore possible grounds on which some CCA might be violating the rules that are in place. We identify four ways in which some CCA might be violating those rules: misrepresenting what they do, not complying with their fiduciary duties, not complying with the rules surrounding not-for-profit status, and acting as collection agencies without being licensed to do so. Ascertaining whether any CCA are in violation of existing rules would take some time and require action by a variety of regulatory agencies.
Another avenue for better regulation would be to require a licensing system for CCA. Douglas Welbanks, the former director of British Columbia's Debtor Assistance Branch, believes that provincial licensing authorities for not-for-profit and for-profit credit counselors should enact clearly defined provisions regulating all of their activities including the setting of reasonable fees charged debtors and creditors. He thinks that high standards for ethical conduct and a thorough (2) The following provisions do not apply to an incorporated full or associate member agency of the Ontario Association of Not-For-Profit Credit Counselling Services:
1. Section 22 of the Act.
2. Section 11.
(3) Section 15 does not apply to an incorporated full or associate member agency of the Ontario Association of Not-For-Profit Credit Counselling Services or to the officers or directors of that member agency.
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